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Kindly accept this correspondence on behalf of Abrachem Group, LLC (“Abrachem”) in
response to the United States of America, by and through counsel, on behalf of the United States
Environmental Protection Agency (“EPA™), Application for an Administrative Warrant for
complete and unlimited access to the property located at 2 Peekay Drive in Clifton, New Jersey

(hereinafter the “facility”).

By way of background, Abrachem is in the business of packaging and repackaging bulk
chemicals, and has handled hazardous materials for many years at the Clifton facility. There was
an incident reported on October 29, 2008 to the New Jersey Department of Environmental
Protection (“NJDEP™) of a leaking drum in one of the intermodal shipping containers (“ISCs”) at
the facility. NIDEP came out to the facility to address the reported incident, as did EPA and
local authorities. Upon opening of the ISC in question, it was observed that one drum had leaked
and a portion of its contents spilled onto the floor of the container. Abrachem’s environmental
contractor cleaned up the material within the ISC and overpacked the drum under the oversight

of NJDEP and EPA.

EPA incorrectly characterizes the leaking drum as a release. A “release” means any
spilling, leaking, pumping, discharging, injecting, escaping, leaching, dumping, or disposing into
the environment. 42 U.S.C. §9601(22). “Environment” is defined as ““...any other surface water,
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groundwater, drinking water supply, land surface or subsurface strata, or ambient air w/in the
U.8.7 42 U.S.C. §9601(8), quoting the relevant portion of the definition. None of the drums
contents escaped the ISC and never reached any land surface. Thus, this incident did not
constitute a release under CERCLA.

After the ensuing events, EPA’s on-site coordinator, Paul Kahn, 1ssued Abrachem a Field
Notice on October 30, 2008 stating that “containers of unknown chemicals [were] haphazardly
stored in the [SCs”. The Field Notice further requested that Abrachem submit a response to EPA
by November 4, 2008, indicating its intention to correct the situation noted in the notice.
Abrachem submitted its plan of action to inventory and secure the ISCs to EPA on November 4™,

Over the course of the next several weeks, Abrachem engaged GTI, an independent
removal broker/contractor, and its subcontractor Clean Ventures to conduct the mtended
activities. Several of the ISCs were unloaded and approximately 160 drums were placed inside
the facility for sampling and overpacking, if necessary, and approximately 70 drums were placed
on the ground and covered with a tarp.  On November 17, 2008, during the course of relocating
an ISC to obtain access to the ISC’s content, one of the drums therein spilled and a portion of its
contents leaked out of the ISC and spilled onto the ground. Abrachem’s contractor immediately
secured the drum and addressed the droplets of material that spilled onto the soil. Under NJDEP
oversight, the contractor excavated the soil containing the material and placed it in a five gallon
bucket for appropriate disposal. During the next several weeks, Abrachem’s contractor
conducted sampling and overpacking of drums.

Abrachem has been working with and cooperating with EPA and welcomed its presence
at the facility since the beginning. It was not until EPA and OSHA instructed Abrachem to cease
handling the drums of material that Abrachem stopped work. Our understanding is that EPA and
OSHA directed the cessation of field work because these agencies believed Abrachem was
handling hazardous waste without the properly trained employees. Abrachem asserts it was not
handling hazardous waste, it was handling product. This distinction, in short, means Abrachem
did not need such appropriately trained personnel to handle the drums. However, rather than
debate the waste verses product issue, Abrachem turned to its contractor, with appropriately
trained personnel, to complete the work.

Although there have been issues that have delayed Abrachem’s imventory removal, 1t
never indicated it was unwilling to complete the removal. Abrachem has been working with its
landlord and agreed to complete the work and vacate the premises, upon completion of drum
removal, as required.

Despite EPA’s assertions, conditions at the facility have changed for the better.
Abrachem’s contractors have secured and stabilized eleven of the twelve remaining ISCs that
contain any drums. Abrachem is in the process of finalizing a direct agreement with Clean
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Ventures today, which we anticipate will be executed no later than tomormrow morning, to
complete the handling and removal of the drums remaining at the facility.

Abrachem does not have any objection to EPA having access to the facility, particularly
to monitor and mspect the facility and ISCs and to sample drums (Abrachem even designated an
area for EPA to conduct its own sampling). However, Abrachem does not see a need for EPA to
have access to the facility to package and remove materials, since Abrachem has been addressing
this issue and is prepared to continue this work.

Respectfully submitted,
NORRIS, McLAUGHLIN & MARCUS
Professional (Gorpoyagion




